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UNITED STATES DISTRICT COIJRI 
EASTERN DISTRICT OF NEW YORK 


_ ^ minor, by his parent and 

natural guardian, SONIA BAEZ 


X 


Plaintiff. 


-against- 

THh CITY OF NEW YORK, NEW YORK 
POLICE DEPARTMENT and POLICE 
OFFICERS DANIEL FANNING, SERGEAN7 
JEFF ROSENBERG, SERGEANT MARRTN 
and POLICE OFFICER JOHN DOE, 
Individually and in their Official Capacities, 


Defendants. 


-X 


AMENDED COMPLAINT 
AND DEMAND FOR 
JURYTRfAI. 


09CV2635 


Plaintiff, by his parent and natural guardian, Sonia Baez, and by and 

.lirougl. h.s attorneys, Fisher & Byriafeen, PLLC, complaining of the defendants herein, 

respectfully shows the Court and alleges: 

PREHMINARV STATFTtfirv^ 

I. Plaintiff bnngs this action for compensatmy damages, punitive damages, and 

attorneys fees pursuant .0 42 U.S.C.§§ 1981, 1983,and 1988. for the wmngfiil acts of 

nefendanm THE CITY OP NEW YORK and NEW YORK POLICE DEPARTMENT and 
POLICE OFFICERS LANNING, SERGEANT ROSENBERG. SERGEANT MARRIN and 
POLlLb OFFICER JOHN DOE, as OfHcers of the New York City Police Department, acting 
under color of state law and pursuant to their aulhority, in violation of Plaintiffs rights secunsd 
by the Civil Rights Act of 1871. 42 U.S.C. §§ 1981. 1983,1988; by the United States 
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Constitution, including its Fouuh, Fiflh, Eighth, and Fotuteenth Amendments; and by the laws 

and Constitution of the State of New York. 

.nJRlSDICTTOIV 

2. niis action is brought pursuant to 42 C.S.C. §§ 1981, 1983, and 1988, and the Fourth, 
Fifth, Eighth, and Fourteentli Amendments to the United States Constitution, and the 
constitutional, statutory, and common laws of the State of New York. 

3- Jurisdiction is invoked herein pursuant to the aforementioned statuloiy and 
constitutional provisions and pumuant to 28 U.S.C. 86 1331.1343, being on action seeking 
redress for the violation of the plaintiffs cons-tituUonal and civil rights. 

4. Plaintiff fiml,or invokes this Comfs pendent jurisdlcUon over any and all state-law 
claims and causes of aolion which derive from the same nucleus of operative facts that give rise 
to the federally based claims and causes of action pursuant to 28 U.S.C. § 1367. 

VENUE 

5. Venue IS properly laid in the this District under 28 U.S.C. § 1391(b), this beingthe 

District in which the claim arose. 


notice OF rf ATM 

6. Plaintiff tiled a Notice of Claim with the Comptroller of the City of New York on or 

about May 19,2009, within 90 days of the events complained of herein. More than 30 days 

have elapsed .since the filing of the Notice of Claim, and adjustment or payment thereof has been 
neglected or refused. 
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TRIAL BY .nittv 

Plaintiff demand, a trial by jury oa each and every one of his claims as pled herein 
pursuant to Fed., R. Civ. P.38(b). 


PARTIES 

a minor, and his mother and natural guardian, 


7. At all times relevant hereto 
Sonia Baez, are residents of Corona, New York. 

8. At all times relevant hereto defendant THE CITY OF NEW YORK (hereinafter, 

“NYC”) was and is a municipallQ. of u,e Slate of New York and owns, operates, manages, 

directs, and conhols the New York City Police Department, which employs flte other named 
Defendants. 

9. At aU times relevant to this action. Defendants POLICE OFFICERS TANNING. 

SERGEANT ROSENBERG, SERGEANT MARRIN and POLICE OFFICER JOHN DOE, are 

and were police officers employed by the New York City Police Department (hereinafter, 

“NYPD”), and acting unde.- color of state law. ITtey are being sned in both their individual and 
official capacifies. 

10. At all time., relevant herete and in all their actions described herein, the Defendants 
POLICE OFFICERS TANNING. SERGEANT ROSENBERG. SERGEANT MARm and 

POLICE OFFICER JOHN DOE were acting under color of statutes, ordinances, regulations, 
polioies, customs, and usages of die NYPD and NYC, pursuant to their authorial as employees. 


3 
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s™ts, aiid agents of the NYPD within the scope of employment and incidental to their 
othei-wise lawful duties and functions as employees, servants, agents, and police officers. 

11. NYC was responsible for the hiring, training, supervision, discipline, retention, and 
promotion of the police officers, sergeants, and/or employees of the NYPD. They are being 
sued both in their individual and official capacity. 


FACTS 


12. On December 20, 2008, at approximately 1:00 a.m., Plaintiff vvas ir 

about the area of 108*” Street and 38*” Avenue in Corona, New York. 

U. At approximately 12:30 a,m. PlamtifTwas leaving a party at a friends house. 

H. A., the Plaintiff was leaving the party a fight broke out between other people at the 

party* 


1 5 . Plaintiff was not involved in the fight 
16* Plaintiff was an onlooker to the fight 

17. A crowd of about fifieen (15) people gather around the people fighting. 

18. PI aintilT was one of the people in that creovd. 

19. An car pulled up next to where the fight was. 

20. Two men got out oT the car, 

21. The two men getting out of the car were Defendants Lamiing and Rosenberg. 

22. Plaintiff moved away from the crowd, 

23. Defendants Laniiing and Rosenberg started to chase the Plaintiff. 

24. Defendant Lanning tackled Plaintiff to the ground. 


4 
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25. Defendant Lanning repeatedly punched Plaintiff in his face. 

26. Defendant Lamiing pressed and held Plaintiff face into the groimd. 

27. Defendant Rosenberg kicked Plaintiff in the face and body several times. 

Plaintiff was orregted. 

29. Plai ntiff was taken to the 115'’’ Precinct. 

Plaintiff was charged with Robbery in the Second Degree in violation of Penal Law 
Section 160. 10(01). 

31. Plaintiff was held in jail from December 20, 2008, to December 24, 2008. 

32. The charges against Plaintiff were dismissed on a later date. 

The punching by Defendants Lanning caused lacerations to Plaintiffs face. 

34. The smashing by Defendants Lanning of Plaintiff .s face into titc pavement caused 
bruising, redness, skin lacerations and sever pain. 

t he kicks by Defendants Ro.senberg to Plaintiffs 6ce ennsed bruising, swelling and 

substantial headaches. 

36. Plaintiff was then taken to the 115'‘ Precinct attd held drem for ntany hours without 
food or water. 


37. On May 19,2009, and within ninety (90) days of the incident, a Notice of Claim on 

behalf of P]^ii ntiff wai; sei-ved upon NYC, 


38. At least thirty (30) days have elapsed since said demand and/or claim upon which 
chis action ,s m part predicated was presented to NYC for adjustment and NYC has neglected 
and/or refe.sed to adjust and/or make payment. 


5 
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39. 1 his action is coinmenced within one (1) year and ninety (90) days of the 
occurrence herein. 


FIRST CLAIM FOR RELIEF: 

DEPRIVATION OF FE DERAL CIVIL RTGTTTS 

Plaintiff repeats, reiteiates, and rc-alleges each and every allegation contained in 
paragraphs 1 through 39 with the same force and effect as if fully set forth herein. 

41. All of the aforementioned acts of and employees 

were carried out under color of state law. 

43. All of me aforcmcntiuued acts deprived Waintiff the rights, privileges, and 

imntmtities guaranteed cititten., of the United States by the Fourth, Fifth, Eight, and Fourteenth 
Amendments to the Constitution ol the United States and in violation of 42 U.S.C. § 1983 

43. The acts complained of were eaiiied out by the aforementioned individual 

Defendants in their capacities as police officers, with the enthc actual and/or apparent authority 
attendant thereto. 

44. The acts complained of were carried out by the aforementioned individual 
Defendants m their capacities a., police offleers, pursuant to the customs, usages, practices, 

procedures, attd rules of NYC and the NYPD, all under the supervision of rnnhing offtcersof 
said department. 


45. Defendants, collectively and individually, while acting undercolor of state law. 
engaged t„ conduct which constituted a custom, usage, practice, pmcedute. or rule ofhisdter 
respective municipality/authority, which is forbidden hy the Contnimd™. „ra,c United States, 
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46. By tliesc actions, these Defendants have deprived Plaintiff of rights secured by the 
Fourth, Fifth, Eighth, and Fourteenth Amendments to the United States Constitution, in vioktion 
of 42 U.S.C. § 1983, for which the Defendants are individually and jointly liable. 

SECOND CLAIM FOR RELIEF: 
excessive f orce under 42 U.S.C. S T9M 

47. Plaintiff repeats, reiterates, and re-alleges each and every allegation eontained in 
paragiaphs 1 through 46 with the same foroe and effect as if fully set forth herein. 

48. The degree offeree used by Defendants was exeessive, unreasonable, and 
unwarranted. 

49. Defendants' actions were intentional, willful, malicious, egregious, grossly reckless 

Bnd negligent, unconscionablcj and unprovoked, 

50. As a result of the excessive Ibrce and brutality, Plaintiffsustained snbstauiiul pain, 
g, bruising, and swelling about his fece, head, and body, lacerations to his hip, face and 

knees. 

51. AU of the aforementioned acts of the Defendants constituted excessive feme under 
fee law, of the suue of New York and the Defendants are liable said damage. Pursuaul to 28 
U.S.C. S 1367, this Court has pendant jurisdiction to hear and adjudicate such claims. 

third claim for relief- 

ASSAULT ANU BATTirpy 

52. Plaintiff repeats, reiterates, and re-alleges each and every allegation contained in 
paragraphs 1 through 51 witli the same force and effect as if felly set forth herein. 


7 
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53. By the aforementioned actions, the Defendants did inflict assault and batteiy upon 
Ute Plaintiff. The acts and conduct of the Defendant Police Officets weie the direct and 
proximate cause of injmy and damage to the Plaintiff and violated his statutory and common law 

rights as guaranteed by the laws and Constitution of the State of New York. 

54. As a result of the foregoing. Plaintiff was deprived of his liberty, suffered specific 

bodily Injury, pain and suffering, great humiliation, mental anguish, costs, and expenses and was 
Otherwise damaged and .injured. 


FOURTH CLAIM FOR RELIEF: 
FALSE ARREST 


Plaiiitifl repeats, reiterates, and i-e-allegea each and every allegation contained in 
paragraphs i through 54 with the same force and effecl as if fully set forth herein. 

56. Asa.esultofDefendants’aforementioned conduct. Plaintiff was subject to an 

Illegal, improper, and false seizure and arrest by the Defendants and taken into custody and 
caused to be falsely imprisoned, detained, confined, incareerated, and presecuted by the 
Defendants in criminal proceedings, without any probable cause, privilege, or consent. 

57. As a result ofhis fal.se arrest, Plaintiff was subjected to humiliation, ridicnle, and 
disgrace and was deprived ofhis liherty. Plaintiff was discredited in me minds of many 
members of the community. 


58. All of the athrenentioned acts of the Defendants constituted false arrest under the 
laws of me .Sfete of New York and the Defendants are liable for said damage. Pursuant to 28 
U.s.c. § 1367, this Court has pendant jurisdiction to hear and adjudicate such claims. 


8 
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FIFTH CLAIM FOR RELIEF; 

FALSE IMPRiSOIVMrNT 

5<>_ Plaintiff reponts, rrita.to, imti re-iUleges eath and every allegation contained in 
paragraphs 1 through 58 with the same force and effect as if (iilly set forth herein, 

60. As are.sult of his false imprisonment, Plaintiff was subjected to humiliation, 

ndicule, mental anguish and disgrace and was deprived of his liberty. Plamtiffwas di.semdited 
in the minds of many members of the community. 

61. All of the aforementioned acts of the Defendants constituted liil.se Imprisonment 
under the law of the Stale of New York and the Defendant, are liable said damage. Pnmuant to 
38 U.S,C. 1 1367. this Court has pendant Jtmsdietion the hear and adjudicate such claims. 


SIXTH CLAIM FOR RFXIEF: 
municip al liar I r TTV 

62. Plaintiff repeats, reiterams. and re-alleges each and every allegation conmined in 
paragraphs 1 through 61 with the same fo.ee and effect as if fully set forth herein. 

63. Defendant Police Offteers used eveessive and umeasonoWc force during the stop, 

•search, and arrest of Plaintiff despite a lack offeree or resistance by Plaindff. notwithstanding 

his knowledge that said fo.ee would Jeopardize PlarntifTs liberty, well-being, safely, and 
constitutional rights. 

64. °=fe''‘'»<POUCE OFFICERS JOIW DOE failed mpmmet Plaintiff 

violation of his civil and eonslitutional rights by Defendant LANNINO and ROSENDERG'S w 
of excessive and unreasonable force against Plaintiff. 


use 
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M. Ihe acts complained of were earned out by the albrementioned Defendants in their 

capacities as pohcc officers and officials, with the entire actual and/or apparent authority 
attendant thereto, 

66. The acts complained of were carried out by tlie aforementioned individual 
Defendants in their capacities as police officer and officials pumuant to the customs, policies, 

usages, piacticea, procednics, and rules of N YC and the NYPD, all under the supervision of 

ranking officers of said department 

67. The aforementioned customs, policies, usages, practices, procedures, and rules of 

NYC and the NYPD included, but were not limited to. initiating and continuing criminal 
proceedings without evidence of criminal activity. 

68. The foregoing customs, policies, usages, praedees, p„ccdu,«,, and itilc of NYC and 

the NYPD constituted deliberate iudiflcrence to the safely, well-being, and constitutional rights 

n (' Plaintiff 

69. The Ibtcgoing customs, policies, usages, practices, proccdure.s, and rule of NYC and 

the NYPD were the proximate cause of the constitutional violations suffered by Piaintiffas 
alleged herein. 


70. The foregoing customs, policies, usages, practices, procedures, 


and rule of NYC and 


the NYPD weie the moving force behind the (constitutional violations suffered by Piaintiffas 
alleged herein. 

7t. Defendants, onllccdvcly aitd tndiv,dually, while acting under color of state law. 
directly and actively involved in violating the coustilutional ri^ts of Plaintiff. 


10 
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72. uctendants. collectively and individually, while acting under color of state law, 
acquiesced in a pattern of unconstitutional conduct by subordinate police officers and were 
directly responsible for die violation of Plaintiffs constitutional righU. 


73. Defendant NYC, as municipal policymaker in the training and .supervision of 
Defendant Hice officers, has pursued a policy and custom of deliberate indifference to the 
rights of person., in their domaiu who suffer violations of their freedom from the excessive u.se of 
force and tmreasonable force and freedom from deprivation of Liberty without Due pmcess of 
law m vtolaUon of the Fouith, Fifth, Eighth, and Foutfeenth Amendments to the Constitution of 
the United States and 42 U.S.C. § 1983, and the Constitution and laws of the State of New York. 

74. All of the foregoing acts by Defendants deprived Plaintiff of federally protected 
rights, including, but not limited to. tlie right: 


a. Not to be deprived of liberty without due process of law; 

h. To be Tee from imrea.sonable search and seizure under the Fourth and 
Fourteenth Amendments to the United States Constitution; 
a. To be protected against violations of his civil and constitutional rights; 

d. To be free from intentional assault, battery, and infliction of emotional 

distress; 


e. Not to have cruel and imusual punishment imposed upon him; and 
f- To receive equal protection under the law. 


PRAYER FQK RFT tff 


WHEREFORE, Plaintiff demands judgment and prays for the 
and severally, against the Defendants; 


following relief, jointly 
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1 - Special and conipensatoiy damages in the amount of TWO HUNDRED 
THOUSAND ($200,000.00) DOLT.ARS; and 

2. Punitive damages in the amount of ONE MILLION ($1,000,000.00) DOLLARS; 
and 

3. Reasonable attorney’s fees and costs; and 

4. Such uj,cr and further relief as this Court deems just and proper. 

DA LED; New York, New York 

October 6, 2008 


Respectfully .submitted. 


le Byrial^n, Esq. (JB9108) 


HSHER ^BYRIALSEN, PLLC 
•^Attorney for Plaintiff 
110 Walistrect, IFloor 
New York, New York 10005 
(212) 709-8261 
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